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Scope of Opinions and Disclosures
This report represents my opinion regarding the impact of the proposed amendments to Texas Alcoholic
Beverage Code and Rules Sections 45.73 and 45.82. This opinion is based on: (i) seven years liquor regulatory law
enforcement experience as Executive Director of the Oregon Liquor Control Commission and business experience
operating and managing the State’s distilled spirits business including 240 retail stores and a wholesale operation;
(ii) fifteen years’ experience in efforts to reduce underage drinking through regulation, media advocacy and public
education; (iii) five years’ experience developing and managing a national educational program designed to foster
a “Healthy Alcohol Marketplace” by explaining how regulations work to further public health and safety; and (iv) a
detailed review of relevant research, historical documents, court rulings, websites and reports.
Endnotes reporting source information used to generate this report are shown in Appendix B.
Qualifications:
As an expert witness, I offer experience and knowledge in the areas of law enforcement, the operation of
alcohol regulatory systems, the alcohol industry, and research about the effects of alcohol regulation and
deregulation. A full description of my qualifications can be found in Appendix A.
Law Enforcement: I began my career in law enforcement and criminal justice research. I served as a
deputy sheriff in Multnomah County (Portland, Oregon), worked on a landmark study of Policewomen on Patrol in
the District of Columbia, administered criminal justice grants and contracts for the U.S. Department of Justice and
worked for seven years at the Oregon Law Enforcement Council where I administered grants and produced
statistical analyses and reports.
Research: I have a B.A. in political science and an M.A. in government. Each of those degrees involved
learning about research techniques and statistical analysis. I worked in Washington D.C. for the Urban Institute’s
research staff to evaluate the performance of 100 police women compared to 100 police men who did uniform
patrol work. This was a comprehensive study employing survey research and structured observation. I worked
briefly for the U.S. Department of Justice to administer criminal justice grants and contracts and subsequently
worked for the State of Oregon’s Oregon Law Enforcement Council for seven years in the areas of comprehensive
criminal justice planning, research and statistical analysis. After serving seven years as the Director of the Oregon
Liquor Control Commission, I worked for four years as a prevention advocate working to reduce underage drinking.
In that capacity, I became knowledgeable of the body of research on the topic of underage drinking and what
works in alcohol control.
Alcohol business: Oregon is a control state which means it owns and operates the distilled spirits
business. As Executive Director of the Oregon Liquor Control Commission, I was tasked with directing and
managing that business. The business included a wholesale operation with a large warehouse, a distribution
operation using common carriers, and a retail business using private contract agents for 240 liquor stores
statewide. Under my direction, the business developed a business plan to modernize and upgrade all facilities. I
maintain my expertise in the alcohol business by daily review of news articles and on‐line newsletters.
Regulation: I spent seven years as the Executive Director of the Oregon Liquor Control Commission. This
involved licensing approximately 10,000 retail and wholesale businesses and issuing permits to well over 20,000
alcohol servers. I was tasked with enforcing all alcohol regulations with a staff of approximately 40 liquor
inspectors. I increased my understanding of alcohol regulation once I left the liquor commission and joined a non‐
profit to help reduce underage drinking. In that position, I became acquainted with the large body of research
concerning what is effective in alcohol regulation. Since then, I formed a new business which is currently
dedicated to enhancing knowledge and understanding of alcohol regulation and how it works to foster public
health and safety. I formed a national education program which includes a monthly newsletter, several reports,
and a website. I frequently speak at national conferences, act as an expert witness and have given expert
testimony in several states and to a Congressional committee.
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Publications within the past 10 years:
“The Danger of Alcohol Deregulation, The United Kingdom Experience,” “The High Cost of Cheap Alcohol,”
and “Issue Briefs for States” (annual publication with issues for 2011, 2012, 2013 and 2014 as well as “The Danger
of Alcohol Deregulation, The United Kingdom Experience, 2012 Update,” and “Safe and Sound: How the three‐tier
system of U.S. alcohol regulations helps ensure safe products and protects against revenue loss.” Since 2008, I
have produced an on‐line newsletter. At the present time, it is issued monthly to an email list of almost 6,000
addressees nation‐wide. I have produced PowerPoint presentations for testimony and speeches as well as written
testimony to the U. S. House of Representatives, Judiciary Committee, Subcommittee on Courts and Competition.
I have served as an expert witness/consultant on several lawsuits and copies of reports, newsletter editions, and
some PowerPoint presentations are available free of charge at www.healthyalcoholmarket.com.
Exhibits Used:
The publications listed above and the endnotes listed in Appendix B plus reports developed for the
following cases constitute the exhibits that were used as general background and which help summarize or
support my opinions. Copies of exhibits will be made available as appropriate. I reserve the right to supplement
this report to include additional exhibits to support additional opinions, if any.
Other cases in the last four years where I served or testified as an expert witness/consultant:
1. Maxwell’s Pic‐Pac, Inc., et al., v. Robert Vance, et al., Civil Action Number: 3:11–cv‐18‐h, United States
District Court, Western District of Kentucky.
2. Washington Association for Substance Abuse and violence Prevention and David Grumbois v. State of
Washington and Costco Corporation (intervener), State Of Washington, Cowlitz County Superior Court,
No. 11‐2‐014658.
3. Anheuser‐Busch, Inc. et al, v. Stephen B. Schnorf, et al, Case No.: 10‐CV‐01601, United States District
Court for The Northern District of Illinois, Eastern Division. See Appendix A.
4. Retail Digital Network, LLC, v. Jacob Appelsmith, as Director of the Alcoholic Beverage Control Board
and DOES 1‐102, Inclusive, Case No.: CV11‐09065, United State District Court, Central District of
California, Western Division.
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Statement of Expert Opinion Regarding Proposed Amendment to Section 45.73
Introduction
The following discussion represents my expert opinion regarding the impact of deleting the prohibition on
using private labels for retailing malt beverages. Deleting this provision raises the following concerns:


Because private labels are designed to offer greatly reduced prices, such use will likely increase the
availability of cheap alcohol attractive to youth and other vulnerable populations.



Texas has a vital interest in a three‐tiered system to maintain high revenue collections, protect the
public from tainted or counterfeit product and to foster moderation in alcohol use.



Private label products require a vertically integrated business relationship between the retailer and
supplier. Use of such practices weaken the three tiered system and fosters market domination by
large retail chains that have the wherewithal to develop and market private label products.

To fully understand these concerns, it is important to review the history of alcohol regulation and the reasons for
Tied House laws as well as the research which supports the efficacy of many of our regulations.
1.

Laws prohibiting “ties” between industry sectors are designed, in part, to prevent marketing, sales
and other practices that lead to the risk of excessive consumption. They help reduce price wars and
aggressive promotion and sales. There are many historical and contemporary examples where the practice of
vertical integration has promoted increased consumption and the resulting alcohol problems. This situation
was prevalent before Prohibition. It also exists today in the United Kingdom where cheap alcohol is
considered the reason drinking rates are so high especially among youth. In that country, the alcohol business
is “vertically integrated”, meaning that a few large retailers buy alcohol in large quantities at discount from
large, multi‐national manufacturers. Wholesalers are limited or non‐existent and small retailers are few. Even
bars and pubs are impacted because patrons engage in “pre‐drinking” cheap alcohol at home before going
out. (1) The U.S. experienced something similar before Prohibition when most local retail establishments
were owned by large national manufacturers. Ironically, even though most UK chains perform most of their
own wholesaling, the UK recently decided to license wholesalers through a registration process as a partial
solution to severe alcohol problems.

History of Tied House laws
Before Prohibition, alcohol problems were rampant. As Historian W.J. Rorabaugh reminds us, “For
generations, Americans had been heavy drinkers, and by 1900 saloons were identified with political corruption,
prostitution, gambling, crime, poverty and family destruction.” (2) Prior to Prohibition alcohol was sold in a free‐
market scenario with little regulation. National manufacturers controlled the industry and owned retail saloons—
called “tied houses”—where almost all alcohol was consumed. To compete, each national company saturated
neighborhoods with multiple outlets which were often located near factories to attract workers. Aggressive
promotions encouraged high volume consumption and money was used to dissuade politicians from crack‐downs.
Prohibition did reduce alcohol consumption and many of the public disorder problems. But, it didn’t stop
problem drinking and created considerable lawlessness. Prohibition became very unpopular, was poorly enforced
and spawned a major organized crime industry that was often violent and unruly. Passage and ratification of the
21st Amendment to the U.S. Constitution ended Prohibition and gave the task of regulating and controlling alcohol
to the states. It was an acknowledgement that a federal solution with “one size fits all” wasn’t very workable and
that when alcohol problems occur they primarily impact local communities. Some level of local control is needed.
But, states had no real experience with such regulation. As a result, all of our states, to one degree or another,
relied upon the recommendations of a major study financed by John D. Rockefeller, Jr., a prominent entrepreneur
of the day. This study was published as a book entitled, Toward Liquor Control, authored by Raymond B. Fosdick
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and Albert L. Scott. (3) For the study, the authors examined how alcohol was regulated in all Canadian provinces
and several countries in Europe (Norway, Sweden, England, Holland, Russia, and Finland).
In their recommendations, Fosdick and Scott listed 10 recommendations for an effective license system for
alcohol control. The third recommendation concerned the “tied house.” “The ‘tied house,’ and every device
calculated to place the retail establishment under obligation to a particular distiller or brewer, should be
prevented by all available means.” (3, p. 29) In the case of Wendell J.Manuel dba Jungle Lounge & Restaurant, et al
v. State of Louisiana, Office of Alcohol and Tobacco Control, et al, there is an extensive discussion of the history and
original purpose of the alcohol regulatory system. The Court noted: “Without the three‐tier system, the natural
tendency historically has been for the supplier tier to integrate vertically. With vertical integration, the supplier
takes control of the manufacture, distribution and retailing of alcohol beverages from top to bottom. The result is
that individual retail establishments become tied to a particular supplier. When so tied, the retailer takes its orders
from the supplier who controls it, including naturally the supplier’s mandate to maximize sales.” (4) “The three‐tier
system was implemented to counteract all these tendencies. Under the three‐tier system, the industry is divided
into three tiers, each with its own service focus. No one tier controls another. Further, individual firms do not grow
so powerful in practice that they can out‐muscle regulators.” (4) As we can see today, vertical integration can
result in domination by large retailers as well as domination by large suppliers. In either case, the result is
unusually aggressive sales overly focused on profits with attempts to change or circumvent regulations.
The adoption of Tied House regulations was part of a larger national effort to increase fairness and competition
in our national markets in the Post‐Depression era. As Professor Joe de Ganahl stated in a 1940 issue of Law and
Contemporary Problems, “It happened that Repeal was coincident with the wave of desire for reform in competitive
practices in industry generally, the movement being translated into New Deal legislation such as the National
Industrial Recovery Act. The concept of fair competition, stressed in the industrial codes generally, contemplated
the elimination of the rendering of secret discounts, rebates, and other special concessions to favored trade buyers.
It is quite natural that those who were interested in avoiding the recurrence of the tied‐house situation should look
to the National Industrial Recovery Act as a vehicle for accomplishing the elimination of the devices formerly
employed by brewers and distillers in gaining control of retail establishments. Those devices were in many respects
identical with the practices which the codes under the National Industrial Recovery Act purported to eliminate in
other industries.” (5)
While these efforts were more focused on markets dominated by suppliers, they are equally applicable to
markets dominated by retailers. Both cases involve efforts to gain sales through price wars, extensive promotion
and other aggressive sales tactics.
Alcohol regulations are effective in preventing excess consumption by reducing business practices which involve
deep discounts or targeting vulnerable populations.
Today’s market has evolved to feature large, multi‐national chains selling everything from flowers to pet
supplies. Discounting and volume pricing are very prevalent, especially in the grocery market. The grocery
market is extremely competitive and profit margins are thin. (6) In this environment, there is much pressure to
change regulations that inhibit deep discounting for alcohol. While it’s hard to argue against the consumer
value of lower prices, a large body of credible research supports the notion that price discounts, highly available
and aggressively promoted alcohol would create problems.
To understand how alcohol regulation works it is important to realize that several common business
practices—perfectly legitimate for other commodities—can create social problems. For example, it is a
common business practice to focus sales efforts on your “best customers”, i.e. those who buy the most of your
product. Unfortunately for alcohol, most of those who buy most of the product consist of underage drinkers,
alcohol abusers and alcoholics. For that reason, common methods to enlarge the “best customer” category
are to be discouraged or limited. Such methods include temporary price reductions to promote high volume
purchase, discounts for frequent purchasers, and marketing to new generations of customers (youth).
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A brief review of the alcohol customer is warranted as there is a mistaken belief that the vast majority of
Americans regularly buys and consumes alcohol. In fact, a majority of Americans either don’t drink at all or
drink so infrequently that they cannot be considered regular customers. Most of the alcohol is purchased by
moderate daily drinkers or heavy drinkers. A national survey conducted by the CDC revealed that 39% do not
drink and another 12% had between 1‐11 drinks per year. Twenty‐nine percent drank three drinks or less per
week. Moderate drinkers make up 15% and heavy drinkers 5%. (7)
Alcohol regulations work on the “Four P’s of Marketing—Price, Place, Product and Promotion.” A review
of each element is warranted along with evidence of effectiveness.


Price: Study after study has confirmed that price is an exceptionally strong control over alcohol
consumption and problems. Alexander C. Wagenaar, Professor at the University of Florida College of
Medicine, is a prominent scholar on this subject. After reviewing 112 studies, Wagenaar stated, “Our
meta‐analysis cumulated information from all the published scientific research on this topic over the past
half century, and results clearly show increasing the price of alcohol will result in significant reductions
in many of the undesirable outcomes associated with drinking.” (8) Alcohol control systems keep prices
from becoming too cheap by levying taxes and maintaining price policies which curtail extreme price
competition. Examples include a requirement that wholesalers sell at the same price to all retailers,
prohibiting “sale below cost” or prohibiting volume discounts. All of these measures keep prices from
increasing consumption.



Place: The availability of alcohol is reduced by limiting the number of alcohol outlets and the hours and
days of sale. Recently, the Centers for Disease Control and Prevention’s Task Force on Community
Preventive Services recommended “the use of regulatory authority (e.g., through licensing and zoning)
to limit alcohol outlet density on the basis of sufficient evidence of a positive association between
outlet density and excessive alcohol consumption and related harms.” (9) This is usually done by limiting
the numbers/types of alcohol locations; by a quota on the number of outlets; and, by limiting the hours of
sale.



Product: Most states recognize that some alcohol products are more dangerous than others due to their
higher alcohol content. Some ban the most dangerous products such as 190 proof grain alcohol.
Recently, alcohol energy drinks have been removed from grocery store shelves. Most states require
higher alcohol content products to be sold in “package” or liquor stores with greater restrictions. It is a
common strategy to tax high alcohol content products at a higher rate or charge a higher price as “control
states” do. The strategy of making products of higher alcohol content less available is recommended as
an effective strategy by an international collection of scholars in the book, Alcohol No Ordinary
Commodity, Research and Public Policy. (10, p. 249)



Promotions and Advertising: Many states ban promotions such as selling below cost, using coupons for
alcohol or reducing prices for high volume purchase. All of these promotional practices lower the price.
As noted above, pricing studies indicate that lower prices induce increased consumption. According to
the World Health Organization, “These kinds of studies strongly indicate that heavy and dependent
drinkers are at least as responsive to alcohol price increases as are more moderate consumers, and
furthermore, that price increases via excise duties on alcohol beverages have a particular effect in
reducing youthful drinking.” (11, p. 7) According to the Center for Alcohol Marketing and Youth,
advertising impacts youth drinking: “Research clearly indicates that, in addition to parents and peers,
alcohol advertising and marketing have a significant impact on youth decisions to drink.” They cite long
term studies which show that greater youth exposure to in‐store ads, TV and magazine ads, movie alcohol
use portrayal, ads at sports/music venue concessions and ownership of alcohol‐branded merchandise are
related to youth drinking. (12)
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2.

Texas has a vital interest in maintaining a strong three tiered system

Loss or weakening of the three‐tiered system would have major deficits for Texas` interests. There are
several positive aspects to the three‐tiered system that are not widely understood.
 An efficient collection of excise tax. Revenue loss is a major problem in other countries. For example, it is
estimated that the UK loses about 1.2 billion pounds in taxes on smuggled alcohol products. (13) In
contrast, the US has almost no revenue loss because all products must go through a closed licensed system
of manufacturers, wholesalers and retailers. Excise taxes are collected by the wholesaler and result in
almost 100% collections. (14) Contrast that to Washington State which recently privatized and substantially
deregulated wine and spirits. Business deals outside the three‐tiered system are allowed. One measure
shifted some of the taxes to the retail level which means the wholesaler is no longer monitoring and
collecting them. Theft became an immediate problem and, of course, no tax is collected on stolen goods.
 Prevention of serious problems with fake, tainted or adulterated alcohol. Every few months there are
news articles about people in other countries dying from adulterated alcohol. For example, over 30 people
died in the Czech Republic due to tainted alcohol which reached store shelves in various areas. In response,
the Czech government banned all sales of alcohol with 20% or more alcohol content until they could locate
all bad products. It cost manufacturers millions of dollars in lost business. (15) In my seven years as a
regulator, I recall only one instance where an alcohol product came to retailers outside the three‐tiered
system. It was quickly discovered and removed. Because wholesalers are in all retail stores regularly, they
readily notice a product they did not supply and report that occurrence. (14)

 An efficient enforcement system with a core of stable businesses that understand and readily abide by
regulations. The three‐tiered system has various checks and balances. Violations by one tier are noticed by
members of another and usually reported to alcohol authorities. This makes enforcement less costly; an
important consideration in these days of tight budgets. No system of law or regulation can work by
intensely scrutinizing and policing all those subject to regulation. Rather, the system must count on a
majority of licensees who are compliant with regulations. The regulations which provide a level playing
field encourage stability and discourage violations. If a market becomes extremely competitive with regular
price wars, violations are common because business survival is at stake. Stability allows the regulatory
agency to focus its scarce enforcement resources on those few who do cheat.
 A balance of small, large, local and out‐of‐state businesses without heavy‐handed dominance of a few
large enterprises. When markets become extremely competitive and large companies use heavy‐handed
tactics to drive others out, the temptation to cheat becomes greater as survival may be at stake. In
addition, the drive by large companies to relentlessly increase profits can be so intense that they also
engage in violations. Cheating on alcohol regulation has serious public safety consequences. For example,
selling alcohol to intoxicated patrons and underage consumers or selling which encourages intoxication will
gain additional revenue. But it will also endanger our citizens, fuel underage drinking, foster alcohol related
health problems and increase costs to the taxpayer. These are the kinds of practices that occurred prior to
Prohibition. During the recent development of severe alcohol problems in the United Kingdom, laws
against selling to intoxicated and underage patrons were virtually ignored. (1)
 An orderly market is needed to promote “temperance” or, in modern terms, moderation in alcohol
consumption. Courts have duly noted that one purpose of the three‐tiered system is to achieve an orderly
market. But what exactly is an orderly market and what would happen without one? Many regulators
today would be hard pressed to define it because our three‐tiered regulatory system has effectively
prevented such disorder. Yet, it is vital to understand how orderly markets are necessary for regulatory
systems to work well. Markets can and do get out of control as we have seen with the recent mortgage
market disaster. Today in the United Kingdom, four large grocery chains dominate the alcohol market.
Aggressive sales, price wars, and sales to vulnerable populations are common. These practices are widely
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acknowledged to have fueled an alcohol epidemic where hospitalizations due to alcohol have doubled in
ten years and underage drinking rates are twice ours. (1)
In today’s grocery market, we are reaching the point of extreme competition. According to the Food
Marketing Institute, the net profit after taxes for grocery stores nationwide is 1.09% of sales (2010/2011). (6)
With margins this thin, the stability of the off‐premise market is at risk. More and more grocery, convenience,
drug and discount stores are competing to sell alcohol and use price promotions to bring customers to their
venue. Because local businesses are more likely to be conscious of local alcohol concerns, a level playing field
contributes to a culture of compliance and concern about responsible business practices. Some states have
residency requirements because of this issue. It is important to remember that while we have chosen to
legalize, regulate, and minimize abuse of this product, it continues to cause a high number of deaths, serious
injuries, and costs to the taxpayer.
 Texas has serious problems with alcohol and leads the nation in drunk driving deaths. Therefore, the
state has a substantial interest in maintaining any measure that can help prevent problems.
Drunk driving crashes: According to MADD, Texas experienced 1,296 fatalities in 2012 due to drunk
driving. This figure represents 38% of total traffic deaths, which is a 7% increase from last year. Additionally,
in 2012, there were 89,256 DUI arrests. Compared to all other states in the US, in both 2011 and 2012 Texas
was the leader in total alcohol‐related fatalities nationwide. Unfortunately, between 2011 and 2012, the
number of alcohol‐related fatalities in Texas increased, from 1,216 to 1,296. (16)
Underage Drinking: According to MADD, 821,000 youngsters between the ages of 12 and 20 partook in
alcohol use in the past months which represented 26.10%. More dramatically, binge alcohol usage in the past
month amongst the same age group was 547,000 people or 17.40%. Research within the last two decades has
demonstrated that regular alcohol use damages the development of the adolescent brain and that youth who
begin drinking before age 15 are four times more likely to become addicted as adults. (16)
Costs: Dating back to 2001, alcohol has been a factor in 26% of Texas crash costs. The reality of alcohol
related crashes in Texas cost the public approximately $12.6 billion including $4.8 billion in monetary costs and
almost $7.8 billion in quality of life losses. The average alcohol‐related fatalities in Texas cost $4.7 million as
follows: $1.6 million in monetary costs and $3.1 million in quality of life services. The estimated cost per injured
survivor of an alcohol‐related crash averaged $144,000 as follows: $70,000 in monetary costs and $74,000 in
quality of life losses. (16)
3.

Because private labels are designed to compete with national brands at greatly reduced prices, their
extensive use threatens to increase consumption, especially among price‐sensitive youth and other
populations; seriously weaken the three‐tiered system; and, destabilize local markets by undercutting
competitors who are not able to develop private labels or engage in deep discounting.

A Brief History of Private Labels
Until recently private labels represented a cheap, poor quality alternative to national brands. That has
changed. During the recession years of 2007‐2009, food prices spiked and retailers faced high commodity prices
and weakened consumer demand. This fostered the development of private label systems that allowed a retailer
to compete with lower prices and allowed consumers to prevent their food costs from escalating during the
recession. According to the Food Institute Report (2009), private label sales grew an average of 4.5% per year from
2003 to 2008 while national brand packages fell. (17)
Today most supermarkets offer one or more lines of private labels. Some offer as many as four: one line
mimics the national brand, one represents a lower quality cheaper alternative, one is a higher quality “premium”
line and another is a line of “organic” products. Private brands are priced 23% lower on average than national
brands and they are more frequently put on sale: 54% of the time versus 36% of the time, according to a USDA
study by Paul Volpe. (17) Indeed, today private labels are a major source of profit for retailers and suppliers. In a
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recent survey on private labels, 78.3 percent of supplier respondents reported sales increases for private labels.
(18)
Private Labels Require a Partnership between a Supplier and a Retailer
According to Paul Volpe of the USDA, ¨…supermarkets obtain PLs (private labels) through a form of
vertical coordination or from manufacturers specializing in private label products. PLs are unique to the chains at
which they are sold, or at least are so marketed.¨” (17, p.1) Thus, for a retailer to acquire a private malt beverage
label, they must breach the three‐tiered system and do business directly with a supplier. This means they work
with a supplier to create a new alcohol product or product line that is then exclusively marketed, promoted and
sold through that retailer. This raises the issue of whether the retail license privileges include the creation of a
new product and whether the retailer may purchase such products directly from a supplier. While there may be
some effort to technically comply by having wholesalers actually deliver the private label products, the products
are not really offered to other retail customers. In addition, some of the work to develop a new line of private
label products may involve a third party that also coordinates with a manufacturer. This still would result in
substantial business dealings outside the three‐tier system as the third party would be acting on behalf of the
retailer.
The Ability to Offer Cut Rate Prices Will Likely Induce Consumption among Youth and Other Vulnerable
Populations
Given that price is the most powerful factor in alcohol consumption, the widespread availability of cheap
alcohol usually increases consumption and social problems. Allowing the use of malt beverage private labels
during a time when private labels have become a major profit source is likely to engender price wars and reduce
the prices of many alcohol products. While this will benefit some responsible consumers, those who benefit most
will be heavy and underage drinkers which buy the largest amount of alcohol. This cannot be considered a public
benefit. As described earlier, only a small portion of the general public is a regular purchaser of alcohol products.
Moreover, the general public bears the cost of alcohol problems because tax revenue collected from alcohol sales
never covers the whole cost of alcohol abuse. And, money will never compensate for the tragedy of alcohol
induced death, illness and addiction of friends and family. Any measure that is likely to increase this burden
cannot be considered a public benefit.
Prohibition of private labels is especially critical for malt beverages
After Prohibition, there was an effort to use regulatory means to promote the consumption of “lighter
alcoholic beverages” for those who chose to consume. (3) Thus, almost every state made beer more widely
available in less controlled environments than spirits. Right after Prohibition, 3.2% ABV beer was made widely
available in grocery stores and other locations while spirits and other high alcohol content products were sold in
more tightly controlled “package stores.” The strategy was successful and to this day, beer is the most popular
alcohol product. (Wine is now a close second.) (19)
It has been recognized that underage drinkers drink malt beverages as their preferred type of alcohol. In
a study by the Center on Alcohol Marketing and Youth (CAMY), underage youth were asked about their brand
preference when drinking. Four of the top five brands noted were malt beverage products. (20) Since beer is
more available under less controlled environments, it is vulnerable to access by underage youth and adults who
abuse the product. It is not surprising that private labels were prohibited for malt beverages as reduced prices
could increase consumption for these vulnerable populations. In addition, it is chain stores that have the greatest
ability to develop, market and sell an exclusive private label.
It should be recognized that the general term “private label” can involve many variations and will likely be
different for the wine industry. Wineries produce a finite amount of product in a given year, usually from grapes
grown on the property. Therefore, one cannot readily design a unique private label product. Some chains
purchase the entire product of a small winery and sell it exclusively in their stores. This is somewhat different in
that it does not involve designing a new product.
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Conclusions
1.
Laws prohibiting “ties” between industry sectors are designed, in part, to prevent marketing, sales and
other practices that lead to the risk of excessive consumption.
2.
Tied house laws help reduce price wars and aggressive promotion and sales. There are many historical
and contemporary examples where the practice of vertical integration has promoted increased consumption and
the resulting alcohol problems.
3.
An orderly market with a strong three‐tiered system is vital to maintaining a healthy balance of large,
small, local and national businesses where business dealings are fair and even‐handed. Such a market is necessary
to foster moderation in consumption and minimize social problems with alcohol.
4.
Texas has a very strong interest in maintaining all regulations that are likely to prevent problems with
alcohol given its serious problems with drunk driving, underage drinking and cost of alcohol problems to its
citizens.
5.
The primary purpose of private labels is to produce an alcohol product for sale that competes with
national brands at greatly reduced prices. On average, private labels are priced 23% lower than national brands
and are aggressively promoted. One study found private labels on sale an average of 54% versus national brands
which are on sale about 36% of the time. In addition, a store can readily give favorable shelf and display
placement to its private labels to attract customers. Since slotting fees are prohibited, national brands will not get
this kind of favorable treatment unless the store elects to give it to them.
Price is the most powerful tool available to increase sales and consumption of alcohol. Extensive research
6.
confirms that when the price of alcohol decreases, consumption increases especially among price‐sensitive,
including youth. Increased consumption invariably leads to increases in alcohol and social problems. Prohibition of
private labels for malt beverages is particularly important given that beer is the most widely consumed alcohol
product and the fact that it is sold in less controlled environments than spirits.
7.
Private labels, as defined in the Texas Administrative Code, violate the three‐tier system because they
involve creating a new alcohol product designed for sale exclusively in one store chain. This requires business
dealings between different tiers of the three‐tiered system. The retailer and manufacturer must work together to
design one or more lines of product. This requires a degree of “vertical integration” which merges retailer and
supplier functions. This means the retailer is involved in performing some functions of a manufacturer/supplier
that are not part of the licensed privilege of a retailer. The three‐tiered system was developed to stop this type of
vertical integration.
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Statement of Expert Opinion Regarding Proposed Amendment to Section 45.82 relating to Prohibited Practices
A key element of three‐tier alcohol regulatory systems, such as exist in Texas, is to prohibit suppliers
from providing a benefit to a retailer. A Texas retailer who allows the use of logo or trademark provides such a
benefit. This gives those products a significant value over other products and can damage the level playing field
provided by the three‐tiered system.
A supplier that is permitted to use the logo or trademark of a particular retailer on its products has a
valuable tool to advertise or attract customers to that product. This is particularly powerful if the retailer is
nationally known by its trademark or name. The customer is attracted to the product because of their experience
with the retailer or due to its notoriety. It is inconceivable that a manufacturer/supplier of malt beverages could
use a logo or trademark of a retailer without a business agreement involving something of value. The retailer gains
advertising within the store for their retail operation. The supplier gains the recognition and good will value of the
retail brand. Normally such arrangements involve money, but even without payments each party stands to gain.
Thus, each party has an advantage not shared with other similar malt beverage products in the Texas market.
This benefit is increased by the trend of grocery store advertising going primarily in‐store versus major
media. Advertising has shifted away from mass media to trade promotions that help retailers influence
consumers once they are in the store. As the Food Marketing Institute states, "The reasons for this shift in
promotional spending are clear. It has become much harder to reach consumers through the mass media with the
decline in the market share of network television and with the proliferation of cable channels, special‐interest
magazines and millions of Web sites. In this age, consumers can be reached most effectively in the stores where
they actually buy groceries." (21).
In‐store promotions have proven highly effective and they increase the likelihood that a customer will
make an “impulse buy”. According to a study reported on‐line, "Despite the recession, more than 90% of shoppers
make unplanned purchases, and 51% of those decisions take place in the shopping aisles…"). (22) Having advertising
on a product represents a type of “in‐store” advertising which increases the likelihood of a customer making an
unplanned purchase due to the recognition of a well‐known retailer such as TGIF.
Allowing a retailer’s advertising on malt beverage products, especially if the retailer is well known, is a
disadvantage to small, local craft brewers who are new and are trying to get their product to market. The craft
beer industry is a rapidly growing business and has benefitted by three‐tier laws which prohibit exclusive
arrangements and other means to tie a supplier and a retailer. One only needs to look south of the border to
Mexico where craft beers cannot get into retail establishments because the vast majority have an exclusive
arrangement with one of the two major brewers in Mexico. (The Mexican Competition Commission recently ruled
that this practice must be changed as it stifles competition.) Without our three‐tiered system with its prohibition
against tying arrangements, it is unlikely that we would have the thriving craft beer business with its wide
variety of products and suppliers today.
The use of advertising as a thing of value and a means to tie retailer and supplier was anticipated when
our US three‐tier systems were developed. As noted in comments on Amendment 45.73, our Tied House laws
were based on the research work of Fosdick and Scott in the book, Toward Liquor Control. They recognized that
advertising and promotion schemes are methods of pushing sales aggressively by a large manufacturer. It also is a
way to gain dominance in a local market for one manufacturer over others. As they stated, “the ‘tied house’
system had all the vices of absentee ownership. The manufacturer knew nothing and cared nothing about the
community. All he wanted was increased sales. He saw none of the abuses, and as a non‐resident he was beyond
local social influence.” (3, p. 29)They went on to note that every opportunity for evasion of the system should be
foreseen and blocked. “There are many devices used by brewers and distillers to achieve this same end, such as
the furnishing of bars, electric signs, refrigerating equipment, the extension of credit, the payment of rebates, the
furnishing of warranty bonds…” (3, p.29)
Most states have strong prohibitions over providing things of value and the federal government considers
“cooperative advertising” an illegal inducement (23). Cooperative advertising is defined as, “An arrangement in
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which an industry member participates with a retailer in paying for an advertisement placed by the retailer
constitutes paying the retailer for advertising within the meaning of the Act.”(23)
Conclusions
1.
A supplier that is permitted to use the logo or trademark of a particular retailer on its products has a
valuable tool to advertise or attract customers to a product. This is particularly powerful if the retailer is nationally
known by its trademark or name. The customer is attracted to the product because of their experience with the
retailer or due to its notoriety.
2.
The benefit of using a retailer’s well‐known logo or trademark is increased because of the trend toward
“in store” advertising. Advertising for commodities for purchase in off‐premise establishments has gone “in‐store”
due to the difficulty and expense of targeting customers in the greatly expanded channels of major media.
Therefore, having advertising on a can or bottle of product represents a type of “in‐store” advertising which is
designed to attract the 51% of shoppers who make “unplanned purchases.”
3.
It is inconceivable that a manufacturer/supplier of malt beverages could use a logo or trademark of a
retailer without a business agreement involving something of value. The retailer gains advertising within the store
for their retail operation. The supplier gains the recognition and good will value of the retail brand. Normally such
arrangements involve money, but even without payments each party stands to gain.
4.
Logos and trademarks are very valuable and not available to any other business that wants to use them.
No business is free to use another business’s logo or trademark whenever it wants to. And, it is unlikely that a
retailer would offer these to any and all alcohol suppliers free of charge. Use of logos and trademarks are things
of substantial value which simply cannot be legally offered to a particular supplier for exclusive use without
running afoul of federal and state laws.
5.
The use of a retailer’s logo on supplier products will disadvantage local craft beer products that are
attempting to get their product to market. A new product that bears a logo or trademark of a nationally known
retailer has a recognition factor that a new craft product does not have.
6.
Any substantial advantage given by a supplier to a retailer will eventually weaken the three‐tiered system.
Vertical integration of the supplier and the retailer creates a powerful force bent on dominating local and national
markets. When such dominance occurs, as historical and contemporary examples demonstrate, alcohol problems
increase. Once problems increase, it is exceptionally difficult to regain control because our system of laws requires
time‐consuming deliberation. New regulations are difficult to put in place quickly and problems are likely to fester
for some time as is demonstrated by the United Kingdom in its multi‐year attempts to quell their alcohol epidemic.
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Appendix A
Witness Qualifications for:
Pamela S. Erickson
President/CEO
Public Action Management, PLC
P. O Box 4364
Scottsdale, Arizona 85261
(503) 936‐0443
www.pamaction.com
www.healthyalcoholmarket.com
Experience:

2007 to present: President, Public Action Management, PLC
Business dedicated to addressing alcohol problems through public education and public policy
development. Projects include:







Designed and, currently manage, national educational campaign to educate policy
makers about alcohol marketplace regulation. Includes monthly newsletter and website
with extensive educational materials: healthyalcoholmarket.com.
Produced and published five reports: “The Danger of Alcohol Deregulation, the United
Kingdom Experience,” “The Danger of Alcohol Deregulation, the United Kingdom
Experience, 2012 Update,” “The High Cost of Cheap Alcohol,” “Issue briefs for States”
(2011,2012, 2013 and 2014 editions), and “Safe and Sound – How the three‐tier alcohol
regulatory system promotes safe products and high revenue collections”.
Frequent presentations to national conferences on regulation topics as well as media
Work with over 15 states on alcohol regulation including expert testimony to legislative
committees, public speaking, assisting with customized educational pieces and work
with local coalitions.
Produce and deliver workshops for local communities to reduce underage drinking and
other problems in their areas.

2003 to June 2007: Advocacy Director, Oregon Partnership
Oregon Partnership is a statewide non‐profit dedicated to alcohol and drug abuse prevention
and referral.






Designed and directed “Face it Parents”, Oregon’s statewide media campaign designed
to reduce underage drinking.
Created Leadership for Alcohol Free Kids, a statewide task force that developed
recommendations for Governor Kulongoski. Governor accepted and implemented many
recommendations.
Developed program that changed national alcohol advertising and retailing practices.
Used a system of “Action Alerts”, a national email network, and media relations to call
attention to products that encouraged teens to drink heavily. Several retailers,
including Macy’s and Kohl’s, removed products from their stores. Others dropped sale
of t‐shirts encouraging underage drinking.
Obtained grant funds to run two large media campaigns aimed at reducing underage
drinking. Developed media partnerships with radio and TV companies that resulted in
large pro‐bono match for small expenditures in advertising. Acted as media
spokesperson on youth substance abuse.
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Developed statewide youth action program to engage youth to write and voice radio
and TV ads for media campaign. TV ad received regional “Youth Emmy” award.

1996‐2003: Executive Director, Oregon Liquor Control Commission, Portland, OR
Oregon Liquor Control Commission is the state alcohol regulatory agency for Oregon which
includes a state controlled distilled spirits wholesale and retail business.








Transformed antiquated bureaucracy into a high performing, results oriented
organization through strategic planning, stakeholder involvement and team building.
Completely modernized the distilled spirits business. Developed business plan with
social responsibility and service ethic. Replaced all warehouse equipment using manual
forms to scanning technology using bar codes. Upgraded retail stores by focusing on
store appearance, location and customer service. Added stores for first time in 20
years.
Managed large agency of over 450 employees/contractors and a $250 million annual
budget. Operation included 240 retail stores, a wholesale distribution center, 10,000
liquor licensees, and 24,000 alcohol server permittees. Initiated complete review of
enforcement operations to focus on evidence‐based practices including minor decoy
operations and other measures to reduce illegal sales of alcohol to minors.
Created citizen/stakeholder task forces to propose major changes in rules and laws.
Chaired Oregon Coalition to Reduce Underage Drinking, a Robert Wood Johnson
Foundation funded coalition dedicated to reduction of underage drinking.

1991‐1996: Planning Manager, METRO/Metropolitan
Exposition‐Recreation Commission, Portland, OR
METRO is Portland’s regional government.





Produced business plan for four large facilities (convention center, exposition center,
stadium, basketball arena) Each plan used a citizens’ committee to review and support
business plan efforts
Conducted extensive financial analysis of each facility to find additional revenue and
areas for cost reduction.
Initiated Portland’s first sports marketing organization. Created a citizens’ committee to
shepherd its development into a non‐profit aimed at attracting major sporting events to
the community. It has since enjoyed many years of success.
Managed citizen committees to plan a convention center expansion (now complete) and
develop revenue sources for support of large facilities, sports and art programs

1984‐1991: Assistant Administrator (major department head) Oregon Employment Division,
Salem, OR
Oregon Employment Division is a state agency managing Unemployment Insurance and
statewide job placement. Primary position was chief of the administrative hearings
unit.




Created new management structure for Administrative Hearings Unit and restored its
reputation for fairness. Invited to join faculty of National Judicial College. Taught class
on Administrative Law, High Volume Proceedings.
Efficiently managed 25 lawyers who conducted 10,000 hearings per year.
Directed Field Operations Division consisting of 30 local offices and 900 employees
during Executive job rotation.
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Created public‐private partnerships to raise private dollars for Oregon Youth
Conservation Corps.
Did extensive public speaking to raise money for youth corps environmental projects.

Positions prior to 1984:
 Deputy Administrator Oregon State Wage and Hour Division
 Deputy Administrator Oregon Criminal Justice Commission
 Research Analyst, National Institute of Law Enforcement and Criminal Justice,
Washington, D.C.
 Research Staff, The Urban Institute, Washington, D.C.
 Deputy Sheriff, Multnomah County, Oregon
Education:



M.A. Georgetown University, Government/Public Administration (Honor Society)
B.A. Portland State University, Political Science (With Honors)

Publications:
“2014 Issue Briefs for States, Brief Explanations of Common Alcohol Regulatory Issues
Facing State and local Communities,” (self‐published January, 2014)
“Safe and Sound – How the three‐tier alcohol regulatory system promotes safe products
and high revenue collections.” (Self‐published 2013)
“2013 Issue Briefs for States, Brief Explanations of Common Alcohol Regulatory Issues
Facing State and local Communities,” (self‐published January, 2013)
“The Danger of Alcohol Deregulation: The United Kingdom Experience, 2012 Update.”
(Self‐published 2012)
“2012 Issue Briefs for States, Brief Explanations of Common Alcohol Regulatory Issues
Facing State and local Communities,” (self‐published February, 2012)
“The High Cost of Cheap Alcohol,” April 2011.
“2011 Issue Briefs for States, Brief Explanations of Common Alcohol Regulatory Issues
Facing State and local Communities,” (self‐published January, 2011)
“The Danger of Alcohol Deregulation: The United Kingdom Experience”
(Published by the Center for Alcohol Policy, 2009).
“Campaign for a Healthy Alcohol Market Newsletter,” 40 editions, September 2008
through October 2012 available at www.healthyalcoholmarket.com.
“Police Women on Patrol”, with Peter Bloch and Deborah Anderson (authored under
former name of Pamela Gervais), The Urban Institute, 1973.
Presentations/Testimony:
1.

“Lessons from a Regulation Road Warrior,” Iowa Alcoholic Beverages Commission for Symposium
21 Des Moines, IA October 2013.

2.

Strengthening Alcohol Regulation: How to reduce the availability of cheap alcohol attractive to
youth in your community,” Community Anti‐Drug Coalitions of America 23rd National Leadership
Forum, Washington DC February 2013.
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3.

“Agency Capture & the Ethical Government Lawyer,” panel presenter, National conference of
State Liquor Administrators, Northern‐southern Regional conference, October 2012.

4.

“The Power of Price. How comprehensive price policies balance market forces and effectively
regulate alcohol,” Center for Alcohol Policy Alcohol Law Symposium, September 2012.

5.

“The Value of Alcohol Regulation in today’s Climate,” Keynote speech, Maryland State Regulatory
Meeting, July 2012.

6.

“The Alcohol Deregulation Trend and the cost of Getting it Wrong,” Michigan Policy forum Series,
May 2012.

7.

“Preserving a Healthy Alcohol Marketplace: Why can’t we sell alcohol like tires and
mayonnaise?” Basic presentation customized and presented to:

















8.

“The Danger of Alcohol Deregulation: The United Kingdom Experience,” Basic presentation
customized and presented to:









9.

Georgia School of Addiction Studies, August 2012
NW Alcohol Policy Conference, July 2012
National Leadership Conference, Enforcing Underage Drinking Laws, August 2010
Montana Legislative Committee, April 2010
Oregon Webinar for prevention specialists, April 2010
Kansas Legislative Committee, March 2010
Illinois Beer Distributors, February 2010
Tennessee Legislative Committee, December 2009
Wine and Spirits Wholesalers Association State Policy Conference, December 2009
American Public Health Association Annual Conference, November 2009
Indiana Legislative Committee, September 2009
NCSLA Annual Conference, June 2009
NABCA Legal Symposium, March 2009
NABCA Board of Directors, January 2009
Oregon prevention, enforcement and moderation groups‐2008
Washington prevention and moderation groups‐2008

Utah Legislative Alcohol Policy summit, September 2012
Alcohol Policy 15 (World alcohol policy conference), December 2010
Center for Alcohol Policy, national webinar, November 2010
Beer Industry League of Louisiana, July 2010
Center for Alcohol Policy Law Symposium, October 2009
Webinar for Arizona prevention specialists, October 2009
NBWA Annual Convention, September 2009
Western States NCSLA Conference, September 2009

“The High Cost of Cheap Alcohol,” Basic presentation customized and presented to:




Georgia School of Addiction Studies, August 2012
National Leadership Conference, Enforcing Underage Drinking Laws, August 2011
Western/Central States NCSLA, October 2010

10. “How Control Systems Address Public Health Concerns,” Center for Alcohol Policy Alcohol Law
Conference, October 2011.
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11. “Lies, Damned Lies and Statistics…so what are they good for?” NCSLA Annual Conference, June
2011.
12. “24/7 Openings: Panacea or Curse?” NABCA Legal Symposium, March 2011.
13. “The Important Role of Tied House Laws in Today’s Market,” NABCA Administrators’ Conference,
October 2010
Congressional Testimony: “The Danger of Alcohol Deregulation: The United Kingdom Experience”,
oral and written testimony





Written Statement of Pamela S. Erickson, Chief Executive Officer, Public Action
Management, Scottsdale, Arizona to the Subcommittee on Courts and Competition
Policy, Committee on the Judiciary House of Representatives, US Congress, Hearing on:
“Legal Issues Concerning State Alcohol Regulation” March 18, 2010
Additional Statement Regarding Court Decisions Which Adversely Impacts State’s Ability
to Regulate Alcohol, By Pamela S. Erickson, Chief Executive Officer, Public Action
Management, Scottsdale, Arizona to the Subcommittee on Courts and Competition
Policy, Committee on the Judiciary House of Representatives, US Congress Hearing on:
“Legal Issues Concerning State Alcohol Regulation” March 18, 2010


14. Affidavit of Pamela S. Erickson, In the United States District Court for the Northern District of
Illinois Eastern Division, Anheuser‐Busch, Inc. et al., v. Stephen B. Schnorf, et al., Case No: 10‐CV‐
01601, May 2010.
Memberships:
Phoenix 100 Rotary Club
National Alcohol Beverage Control Association, Public Health Advisory Committee
National Conference of State Liquor Administrators
National Liquor Law Enforcement Association (NLLEA)
Community Anti‐Drug Coalitions of America (CADCA)
Arizona Prevention Partners
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