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States’ Regulator y Authority in Jeopardy!
Didn’t the US Constitution give states the primary
authority to regulate alcohol after Prohibition? How
could that authority be threatened since it’s in the
Constitution? Why would courts think commercial interests
are more important than alcohol regulation? Why should it
be okay to sell alcohol anywhere, any time with few
restrictions when alcohol causes an estimated 79,000 deaths
per year and is a major factor in crime, poverty and other
social problems? A new law journal article tells the story
about how courts just don’t get the connection between price
regulations and alcohol problems.
Legal scholars and alcohol policy
specialists Elyse Grossman and Jim
Mosher just published, Public Health,
State Alcohol Pricing Policies, and the
Dismantling of the 21st Amendment
(Journal of Medicine and Law, published
by the Michigan State University College
of Law). They note that “the courts have
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largely abandoned the original intent of the 21st Amendment
(which repealed Prohibition in 1933) – to
grant States the primary responsibility in
regulating the alcohol trade as a means to
protect public health and safety. Recent
cases have subordinated this purpose in
favor of protecting commercial interests
pursuant to the Interstate Commerce
Clause of the Constitution.”
Jim Mosher

In conducting an analysis of the legal
landscape Grossman and Mosher examine “Tied House”
laws, a set of important, but poorly understood, regulations.
These provisions separate retail, wholesale and
manufacturing into independently licensed tiers and are
designed to prevent aggressive sales practices.
Before Prohibition local markets were dominated by large,
national corporations that owned retail chains and promoted
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aggressive sales tactics to increase profits. The Tied House
laws often include specific provisions to prevent sales
practices that increase consumption especially among those
most vulnerable. These include bans on volume discounts,
minimum pricing measures, controls on “loss leaders” and
enforcement measures known as “post-and-hold
requirements”. These provisions are designed to prevent
price wars and promotional efforts to induce increased sales,
but are poorly understood by the public health community
and the public in general. According to the authors, “Public
health advocates have in the past considered Tied House
provisions to be instruments of the marketplace with little or
no connections to public health concerns. This perception is
being reassessed.”
The article traces the legal history from before Prohibition to
the present day. An analysis of Supreme Court cases
illustrates that for the first three decades the Court
interpreted the Amendment as giving states “extensive
powers to regulate the trade in alcoholic beverages even
when the provisions appeared to violate the Commerce
Clause.” (The Commerce Clause is part of the US
Constitution which prohibits states from making laws that
impede interstate commerce.) In the 1960’s, the Court began
to give greater weight to the Commerce Clause. A third
wave of cases extends from the 1990’s to the present day and
represents conflicting decisions, some of which indicate the
Commerce Clause could trump the 21st Amendment and
others that say state policies are protected as long as they
don’t discriminate between in-state and out-of-state
producers or wholesalers. We do appear to be in a legal
climate where the courts seem inclined to protect interstate
commercial interests versus the “States’ interest in protecting
its citizens from the potential harms of alcohol.”
Adding a chilling element to this legal climate is a recent
court case in Washington State where legal fees were
awarded to the plaintiff, the Costco Corporation, even
though they lost on 8 of 9 challenged provisions. Other
states have noticed and are increasingly reluctant to mount a
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vigorous defense of alcohol regulations, even if they appear
to fall within the States’ powers under the 21st Amendment.
However, states are partly responsible for this situation.
“Unfortunately, the failure of the states to articulate the
temperance purpose and to have it reflected in the statutes
has undermined public health interests.” States have also
ignored these laws and failed to adequately enforce them.
We could live to regret this situation as the authors remind
us, “State regulation is the backbone of alcohol control
policies.”
The public health community is also at fault. “State public
health agencies and alcohol researchers have been largely
missing in action on this issue further undermining the
States’ legal position.”
In Conclusion, the authors call for State legislatures to
“reexamine their wholesaler pricing laws to ensure that their
temperance purpose is clearly articulated” and that the laws
are enforced.
State regulatory agencies can assist by
clarifying the purpose and function of these laws. Courts
need to “establish a reasonable standard of proof for lower
courts to apply.” The rational basis test “would appear to be
the appropriate vehicle…” This test generally requires laws
to be rationally related to a legitimate government purpose.
It does not require an exhaustive research effort which
proves the efficacy of a law beyond a reasonable doubt. But
too often, courts are presented with little or no rationale or
something that is confusing and unconvincing.
The authors say there is an “urgent need for the public health
community to become engaged in this legal and political
issue.” Without such an effort, “state wholesale pricing
policies may be lost along with the states’ authority under
the 21st Amendment.”
The Grossman and Mosher article can be found at: http://
www.alcoholpolicyconsultations.com/storage/Grossman
%20Mosher%2021st%20Amendment%202011.pdf
For more information, see www.healthyalcoholmarket.com
or
Contact Pam Erickson at pam@pamaction.com
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